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DETAILED ACTION 
Specification 

1. The prior objection to the Specification set forth in the last Office action mailed 02 
September 2004 has been overcome by the response filed 03 January 2005 amending the 
Abstract. 

Claim Rejections - 35 USC § 103 

2. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

3. Claims 13 through 15 and 19 through 24 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Willemsen (U.S. Patent No. 5,832,687) in view of Bergevin (U.S. Patent No. 
5,586,408). 

Willemsen '687, as seen in Figures 1 through 3, discloses a deterioration resistant 
retaining wall comprising a plurality of blocks positioned side-by-side and stacked to form a 
continuous retaining wall (col. 1, lines 39 through 46), the blocks (50) comprising: 
with regard to claim 13, 

a top panel (51) of polymeric material (col. 3, lines 4 through 7); 

a bottom panel (52) of polymeric material (col. 3, lines 4 through 7); 
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a wall assembly (53) of polymeric material (col. 3, lines 4 through 7) that is adjoined to 
the top panel and bottom panel forming a chamber for receiving and retaining one or more fill 
materials suitable for the growth of vegetation (col. 4, lines 54 through 56); 

one or more fill materials (col. 4, lines 54 through 56) suitable for the growth of 
vegetation administered to the chamber; and 

an aperture (66) positioned on the bottom panel (col. 3, lines 61 through 63); 
with regard to claim 14, 

wherein the polymeric material is plastic; 
with regard to claim 15, 

wherein the aperture is covered internally or extemally by an aperture cover (67); 
with regard to claim 19, 

wherein the blocks include more than one unit; 
with regard to claim 20, 

wherein the blocks further include disengaging tabs (the intermittent sections between 
elements 68); 
with regard to claim 21, 

wherein the blocks further include anchoring devices (57); 
with regard to claim 22, 

wherein the anchoring devices are locking mechanisms; 
with regard to claim 23, 

wherein each block is unitary; and 
with regard to claim 24, 
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wherein the aperture is positioned on the block to form a design. 

Willemsen '687 discloses all of the features of the claimed invention with the 
exception(s) of: 
with regard to claim 13, 

vegetation seeds in the fill material; and 

a plurality of apertures. 

Bergevin '408 expressly teaches the use of a fill material containing seeds (col. 6, lines 
33 through 50). 

With regard to claim 13, it would have been obvious to one having ordinary skill in the 
art of containment at the time of invention to modify the device shown by Willemsen '687 such 
that it would further include vegetation seeds in the fill material as taught to be known by 
Bergevin '408. The motivation would have been to promote the propogation of vegetation. 

With regard to claim 13, it would have been obvious to one having ordinary skill in the 
art at the time the invention was made to modify the device shown by Willemsen '687 such that 
it would include a plurality of apertures since it has been held that mere duplication of the 
essential working parts of a device involves only routine skill in the art. St Regis. Paper Co, v. 
Bemis Co., 193 USPQ 8. 
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Double Patenting 

4. The nonstatutory double patenting rejection is based on a judicially created doctrine 
grounded in public policy (a policy reflected in the statute) so as to prevent the unjustified or 
improper timewise extension of the "right to exclude" granted by a patent and to prevent possible 
harassment by multiple assignees. See In re Goodman, 1 1 F.3d 1046, 29 USPQ2d 2010 (Fed. 
Cir. 1993); In re Longi, 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686 
F.2d 937, 214 USPQ 761 (CCPA 1982); In re VogeU All F.2d 438, 164 USPQ 619 (CCPA 
1970);and, In re Thorington, 418 F.2d 528, 163 USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1.321(c) may be used to 
. overcome an actual or provisional rejection based on a nonstatutory double patenting ground 
provided the conflicting application or patent is shown to be commonly owned with this 
application. See 37 CFR 1.130(b). 

Effective January 1, 1994, a registered attorney or agent of record may sign a terminal 
disclaimer. A terminal disclaimer signed by the assignee must fully comply with 37 
CFR 3.73(b). 

5. Claims 1, 2, 3, 4, 5, 6, 7, 9, 10, 11 and 12 are rejected under the judicially created 
doctrine of obviousness-type double patenting as being impatentable over claims 1 or 7, 2, 3, 4, 
5, 6, 8, 1 1, 12, 13 and 14 of U.S. Patent No, 6,571,529 B2 in view of Bergevin (U.S. Patent No. 
5,586,408). Although the conflicting claims are not identical, they are not patentably distinct 
from each other. 
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With regard to claim 1, it would have been obvious to one having ordinary skill in the art 
of retaining walls at the time the invention was made to modify the method claimed by U.S. 
Patent No. '529 such that it would include a plurality of apertures. The motivation would have 
been to provide additional openings for plant growth. Furthermore, it has been held that mere 
duplication of the essential working parts of a device involves only routine skill in the art. St 
Regis, Paper Co. v. Bemis Co., 193 USPQ 8. 

With regard to claim 1, Bergevin '408 expressly teaches the use of a fill material 
containing seeds (col. 6, lines 33 through 50). Therefore, it would have been obvious to one 
having ordinary skill in the art of retaining walls at the time the invention was made to modify 
the method claimed by U.S. Patent No. '529 such that it would include fill material and 
vegetation seeds as taught to be known by Bergevin '408. The motivation would have been to 
promote the propogation of vegetation in the block. 

6. Claims 1, 2, 3, 4, 13, 15 and 16 are rejected under the judicially created doctrine of 
obviousness-type double patenting as being unpatentable over claims 15 or 17, 15, 17, 18, 19, 19 
and 19 of U.S. Patent No. 6,695,544 B2. Although the conflicting claims are not identical, they 
are not patentably distinct fi-om each other. 

With regard to claim 1, it would have been obvious to one having ordinary skill in the art 
of retaining walls at the time the invention was made to modify the device claimed by U.S. 
Patent No. '544 such that it would include a plurality of apertures. The motivation would have 
been to provide additional openings for plant growth. Furthermore, it has been held that mere 
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duplication of the essential working parts of a device involves only routine skill in the art. St. 
Regis. Paper Co. v. Bemis Co., 193 USPQ 8. 

With regard to claim 1, Bergevin '408 expressly teaches the use of a fill material 
containing seeds (col. 6, lines 33 through 50). Therefore, it would have been obvious to one 
having ordinary skill in the art of retaining walls at the time the invention was made to modify 
the device claimed by U.S. Patent No. '544 such that it would include fill material and vegetation 
seeds as taught to be known by Bergevin '408. The motivation would have been to promote the 
propogation of vegetation in the block. 

7. Claims 13, 14, 15, 17, 18, 19, 20, 21, 22 and 23 are rejected under the judicially created 
doctrine of obviousness-type double patenting as being unpatentable over claims 1 or 3, 2, 4, 7, 
8, 9, 10, 1 1, 12 and 14 of U.S. Patent No. 6,817,154 (formerly copending Application No. 
10/331,407). Although the conflicting claims are not identical, they are not patentably distinct 
from each other. 

With regard to claim 13, it would have been obvious to one having ordinary skill in the 
art of retaining walls at the time the invention was made to modify the device claimed by U.S. 
Patent No. '154 such that it would include a plurality of apertures. The motivation would have 
been to provide additional openings for plant growth. Furthermore, it has been held that mere 
duplication of the essential working parts of a device involves only routine skill in the art. St. 
Regis. Paper Co. v. Bemis Co., 193 USPQ 8. 

With regard to claim 13, Bergevin '408 expressly teaches the use of a fill material 
containing seeds (col. 6, lines 33 through 50). Therefore, it would have been obvious to one 
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having ordinary skill in the art of retaining walls at the time the invention was made to modify 
the device claimed by U.S. Patent No. '154 such that it would include fill material and vegetation 
seeds as taught to be know by Bergevin '408. The motivation would have been to promote the 
propogation of vegetation in the block. 

Allowable Subject Matter 

8. Claim 8 is objected to as being dependent upon a rejected base claim, but would be 
allowable if rewritten in independent form including all of the limitations of the base claim and 
any intervening claims. 

9. As allowable subject matter has been indicated, applicant's reply must either comply with 
all formal requirements or specifically traverse each requirement not complied with. See 37 
CFR 1.111(b) and MPEP § 707.07(a). 

Response to Arguments 
Applicant's arguments with respect to claim 1 through 24 have been considered but are 
moot in view of the new ground(s) of rejection. 

Conclusion 

Any inquiry concerning this communication or earlier conmiunications fi-om the 
examiner should be directed to Tara L. Mayo whose telephone number is 571-272-6992. The 
examiner can normally be reached on Monday through Friday 8:30 AM to 5:00 PM. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Thomas B. Will can be reached on 571-272-6998. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for pubHshed applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 



tlm 

03 OCTOBER 2005 




PATENT EXAMINER 



